S BRRA A.WlB UNCOMPAHERE GROP
GONCER\ED A T1 ZBN\NS RESOLRCE ASSOO ATl ON

| BLA 98- 364 Deci ded June 29, 2000

Appeal froma Record of Decision of the Sate Drector, ol orado,
Bureau of Land Managenent, approving i ssuance of a water pipeline right-
of -way grant. Q3G 57665.

Mbtion to di smss deni ed; decision affirned.

1 Environnental Quality: Environnental S atenents--
National Environnental Policy Act of 1969:
Environnental S atenents

Preparation of an environnental inpact statenent

for a water pipeline right-of-way requires that BLM
rigorously and obj ectively anal yze reasonabl e
alternatives to the proposed action which w |
acconpl i sh the intended purpose, are technically
and economcal |y feasible, and wll have | ess
environnental inpact. A decision to inplenent the
proposed action nmay be affirned when the record

di scl oses that other alternatives anal yzed were

rej ected because they are not feasible.

2. Environnental Quality: Environnental S atenents--
National Environnental Policy Act of 1969:
Environnental S atenents

In preparing an environnental inpact statenent, BLM
is required to consider the indirect inpacts which
w | be caused by the proposed action. Wen the
record di scl oses that a proposed water pipeline was
pronpted in part by existing popul ation growh, no
error is established by the failure of BLMto

consi der the inpacts of popul ation growh as
indirect inpacts of the pipeline.

APPEARANCES Micki S Mercer, Chair, Serra dub Uhconpahgre G oup,
Pal i sade, ol orado, for appellants; Mark A Hernundstad, Esq., Gand
Junction, lorado, for the We Vdter onservancy D strict; Terri L.
Anderson, Esq., dfice of the Regional Solicitor, US Departnent of the
Interior, Lakewood, (ol orado, for the Bureau of Land Managenent .
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(PN ON BY ADM N STRATI VE JUDGE GRANT

The S erra dub Uhconpahgre G oup and Goncerned A tizens Resource
Assaoci ation (GRA) have appeal ed froma Record of Decision (RD (No. FES
98-4) issued by the Sate Drector, (olorado, Bureau of Land Managenent
(BLN), dated May 6, 1998. That deci sion approved i ssuance of right-of -way
grant Q3G 57665 to the Lte Witer Gonservancy District (Ue Véter),
intervenor in this appeal, for the "H ateau Qeek P peline Repl acenent
Project™ in western (ol orado.

Ue Witer, a political subdivision of the Sate of lorado, is
prinmarily responsible for providing a safe, reliable supply of drinking
water to over 60,000 residents in the Gand Valley area of Mesa Gounty,

Ml orado. (Draft Environnental Inpact Satenent (HS) at 1-2; Fnal HS at
1-2; Ue Wter Response to Petition for Say at 1.) On Decenber 12, 1994,

Ue Witer applied for issuance of a right-of-way grant, whi ch woul d

aut hori ze construction, operation, and nai ntenance of a replacenent for an
existing water pipeline, tothe extent it crosses public lands. UWe Véter

expl ai ned the need as fol | ows:

The Plateau Oeek Pipelineis UWe Vter's prinary raw
wat er conveyance facility. It consists of a 24[-inch] dianeter
pi pel i ne, approxi nately 14.5 mles long, constructed in the
early 1960's. The P ateau reek P peline conveys high quality
nountain water to e Véter's only treatnent plant, by gravity
flow It had a design life of 30 years. This aging pipeline
is nownore than 33 years old, and is at the end of its useful
operational life. In addition, its current capacity |evel does
not neet e Vdter's current peak daily denands, nuch less its
future demands as its custoner base grows.

(Ue Vdter Response to Petition for Say at 1-2; see Draft HS at 1-2 to 1-
4, 1-13, 3-6; FHnal BS at B 133, Replacenent of the H ateau G eek A peline
Project Managenent Flan (PMP), dated June 9, 1995, at 2-1to 2-4.)

Ue Witer reports, on appeal, that recent experience wth the
exi sting pipeline supports the assertion that it is at the end of its
useful operational |ife:

[ T]here has been a dranatic increase in failures of the
pipeline in recent years, involving weakening, corrosion, and
eventual breakage of the pipe and joints. In the last nine
nont hs, there have been four naj or breaks in one area near the
end of the pipeline, which have cost over $100,000 to repair.

(Response to Petition for Say at 4.) Wth respect to the need for an
additional water supply, We Wbter reports:

Ue Witer's denand al ready exceeds the capacity of the existing
pi pel i ne during nuch of the period fromNMy through Sept enber
of each year. * * * [§ince 1980, the nuniber of residential
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taps served by We Véter has grown at an average annual rate of
3.2 [percent]. We Witer anticipates a simlar (if not higher)
growth rate in the immedi ate future. Such growth w il put
additional demands on * * * Ue Wter's systenj. ]

(Response to Petition for Say at 4-5.) Replacenent of the existing
pipeline is intended to increase its size from24 to 48 inches in di aneter,
thus allowng it to carry sufficient additional water to neet the
anticipated year 2045 peak-day water denand in Ute Witer's service area in
the Gand Valley, and to realign the pipeline so as to mnimze its current
environnental inpacts. (We Witer Response to Petition for Say at 2
Draft HSat 1-14; Fna BSat B133, B 135 B-139.)

The repl acenent pipeline would run west along A ateau G eek, fromUe
Wter's prinary water storage facilities at the Jerry Qeek Reservoirs to
the vicinity of the confluence wth the lorado Rver, and then turn
sout hwest, termnating at the Lte VWter Treatnent F ant northeast of
Pal i sade, ol orado. The proposed right-of-way grant woul d cover
noncont i guous segnents of public lands totaling approxinately 3 mles
across whi ch the pipel i ne woul d run.

Satutory authority for Ute Witer's proposed right-of-way is found in
Title Vof the Federal Land Policy and Mwnagenent Act of 1976 (FLPWM, as
anended, 43 US C '' 1761-1771 (1994), and its inpl enenti ng regul ati ons
(43 CF.R Part 2800).

In order to assess the environnental inpacts of granting a
repl acenent pipeline right-of-way and alternatives thereto, BLMprepared an
BSas required for a najor Federal action which mght have a significant
i npact on the human environnent. National Environnental Policy Act of 1969
(NEPA), section 102(2)(Q, 42 USC ' 4332(2)(Q (1994). ADaft HS was
i ssued in June 1997, along wth supporting Techni cal Menoranda, and
distributed to the public, for a period of 60 days, for cooment. 1/ See 62
Fed. Reg. 35520 (July 1, 1997). Thereafter, BLMissued a Fnal BSin
February 1998. See 63 Fed. Reg. 10237 (Mar. 2, 1998).

Inits BS BLMconsidered the action proposed by UWe Véter
(Aternative A, which was BLMs preferred alternative, and three ot her
alternatives including the no action alternative. The other two
alternatives

1/ The Technical Menoranda are found in the record in three | oosel eaf -
bound not ebooks. Vol une | contai ns seven techni cal nenoranda desi gnat ed
"B ol ogi cal Resources" (Mrch 1997), "Soci oeconomc" (Apr. 28, 1997),
"dass Il Qiltural and Pal eontol ogi cal Resources Inventory Report” (Mr.
20, 1996), "Pre-Design Geotechnical Investigation' (June 19, 1996), "G ound
Vit er Resources" (May 5, 1997), "Ue Witer Service Area Donestic Véter
Denand Projections” (Qct. 1995), and "Hsh Habitat |nvestigation Lower
Pateau Geek” (July 1995). Volune Il contains the June 10, 1997,
"Aternatives Technical Menorandunf and Volune 111 contai ns the June 4,
1997, "Vdter Resources Sudy Techni cal Menorandum”
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woul d i nvol ve constructing a 48-inch di aneter repl acenent pipeline nostly
wthin the Hghway 65 right-of-way (Aternative B) and constructing a 39-

i nch di aneter repl acenent pipeline in the proposed alignnent together wth
bui I ding a booster punp station in the future to neet year 2045 peak- day
water denmand (Alternative Q. Uhder the no action alternative, Ue Véter
woul d be permtted, by its existing right-of-way grant (G 81284), to

repl ace the current 24-inch-dianeter pipeline wthinits present alignnent.
Twel ve other alternatives were al so consi dered, but were not subjected to
detailed anal ysis after prelimnary screening disclosed that they either
did not neet the project needs (provide the required quantity of water),
were not logistically feasible, or were prohibitively expensive. (Draft
BS Appendix Dat D4 through D6.)

Because of the presence in the project area of Federally-listed
t hreat ened and endangered ani nal and pl ant species, BLMprepared a
B ol ogi cal Assessnent dated July 1, 1996, and fornal |y consulted wth the
FHshand Widlife Service (Fg), US Departnent of the Interior, pursuant
to section 7 of the Endangered Speci es Act of 1973 (ESA), as anended, 16
USC ' 1536 (1994). On February 4, 1998, P& issued a Hnal B ol ogi cal
i nion (BQ concluding that the proposed action was unlikely to adversely
af fect the southwestern wllow flycatcher and certain other threatened or
endangered species. (Fnal BS Appendix Cat 1.) The BOfurther found
that the project was likely to jeopardi ze the continued exi stence and
result in the destruction or adverse nodification of the critical habitat
of four endangered fish species found in the lorado Rver: ol orado
squawf i sh (Ptychochei | us | uci us), hunpback chub (d1a cypha), bonytail chub
(Gla elegans), and razorback sucker (Xyrauchen texanus). (Fnal BS
Appendix G at 1-2.) Accordingly, the R/ BO provi ded reasonabl e and
prudent alternatives, which BLMwas required to include in its right-of-way
grant, in order to avoi d such adverse inpact on these species, principally
fromthe depletion of water in Pateau Qeek and ultimatel y the Gol orado
Rver, to which the creek is tributary. 1d. at 39-49. These neasures,
which would prinarily limt water depletions, inthe imnmediate future, to a
10-year annual average of 3,000 acre-feet, were thus included in the
subject grant. (RIDat 1-2 (adopting Attachnent 3 to RIDand Fnal HS at
12-13, 16).)

In the My 1998 RID, the BLMSate Drector sel ected the preferred
alternative, approving issuance of the right-of-way grant to Ute Vdter,
subj ect to standard design features and mtigation and nonitoring neasures
set forthinthe HS RID and the Gand Juncti on Resource Area Resource
Managenent P an, whi ch were designed to avoid or mninmze adverse
environnental inpacts. 2/ (RXDat 1-2.) That alternati ve was sel ected
over the others because it fulfilled the purpose and need of Ue Vdter's
pr oposal ,

2/ The RDDdid not itself authorize Ue Véter to proceed wth construction
of the repl acenent pipeline. That requires BLMs issuance of a notice to
proceed, in response to submssion and approval of Ue Véter's plan of

devel opnent. The plan woul d set forth the specific alignnent of the

pi pel i ne across public |ands, best nanagenent practices whi ch woul d be

enpl oyed during construction, and other engineering details.
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by providing a reliable supply of high quality drinking water to its
custoners, thus neeting their current and future denmands, by a neans ot her
than its out-dated and i nadequate existing pipeline. 1d. at 3. Further,
the Sate DOrector noted that the alternative provi ded nountai n water
preferred (froma taste and odor standpoint) by Ue Wbter's custoners over
river water fromthe Glorado Rver. 3/ Id.

By Qder dated July 31, 1998, the Board granted a notion by Ue Veéter
tointervene as a party to the present proceeding. That sane order deni ed
appel lants' petition to stay the effect of the Sate Orector's My 1998
R, pending our resolution of the nerits of their appeal .

As a threshold matter, we address a notion by BLM in which Ue Véter
joins, to dismss the appeal for failure to file a statenent of reasons for
appeal (SR wth the Board within 30 days after filing their notice of
appeal wth BLMon June 12, 1998, as required by 43 CF. R ' 4.412(a). It
is true that the S(Rwas not filed wth the Board until July 15, 1998,
havi ng been transmtted to us 1 day earlier (thus precluding a wai ver of
the late filing pursuant to 43 CF.R ' 4.401(a)).

V¢ discern no prejudice to BLMor Ue Vdter, both of whomfiled an
Answer to the SR fromthe late filing. The late filing of a SOR causes
an appeal to be "subject to sumary dismssal." 43 CF R ' 4. 402
(enphasi s added). The Board avoi ds procedural dismssals if there has been
no show ng that a procedural deficiency has prejudiced an adverse party.

I ndeed, in the absence of such a show ng, dismssal of an appeal mght be
deened an abuse of discretion. Janes C Mckey, 96 IBLA 356, 359, 94 |.D
132, 134 (1987); see Lhited Sates v. Rce, Nbo. AV. 72-467, PHX V&C (D
Aiz. Feb. 1, 1974) reversing Lhited Sates v. Rce, 2 IBLA 124 (1971).
Therefore, we decline to exercise our discretionary authority, under 43
CFR " 4.402, to sumarily dismss the appeal on this basis, and thus the
notion by BLMis deni ed.

n appeal , appel lants contend that BLMfailed to consi der an adequat e
range of alternatives by di smssing fromserious consideration those
al ternatives which do not involve enl argenent of the pipeline. (SCRat 4.)
Secifically, appellants assert that BLMerred in not giving nore
substantial consideration to the alternative of consolidation of the Gand
Valley's three water providers (including intervenor). 1d. at 5. Further,
appel | ants argue that BLMfailed to gi ve reasonabl e consideration to the

3/ UWe Witer states that the nountain water carried by its pipeline
originates in the headwaters of Pateau Geek and its tributaries, which
flowoff alarge, flat-top nountain ("Gand Mesa'), imediately east of the
Gand Valley, and that the river water is obtai ned fromthe ol orado R ver,
whi ch fl ows east-west through the valley, having originated in the Rocky
Muntai ns wel | east of the valley. (Answer at 2-3.) It asserts that the
quality of the river water is "very poor" when conpared to the nountain
water, because it has been "heavily used" for agricultural, nunicipa, and
ot her purposes before it reaches the valley. 1d. at 3.
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alternative of constructing a nanofiltration plant as a source of water
supply. 1d. at 512. Appellants present their own analysis, asserting
that the nanofiltration option was inproperly rejected based on the hi gher
cost associated wth a reverse osnosi s systemwhich appel | ants argue is
nore expensive. 1d. at 6-7.

Additional 'y, appellants contend that the BS failed to consider
cunul ative and indirect inpacts. Appellants contend that BLMerred in
finding that growth-related issues were outside the scope of the action
because the project is not a causative factor for such inpacts. 1d. at 13.
Appel lants assert that the US Departnent of Agriculture erred in
limting its assessnent of the inpact of the project to farnhands by only
assessing the inpact to the 96 acres of public lands wthin the project,
arguing that the dramatic increase in donestic water supply provided by the
proj ect coul d spawn urban spraw which coul d destroy up to 100 square ml es
of farmhands. 1d. at 16.

Appel lants further contend that the BS failed to adequately anal yze

the costs of the project to ratepayers and taxpayers. |d. at 17.
Appel lants al so chal | enge the popul ation growth projections used to justify
the size and scope of the project. Id. at 18. Further, appellants argue
that BLMfailed to provide adequate protection to the habi tat of the
endanger ed sout hwestern w llow flycatcher along P ateau Geek. 1d. at 19.

Finally, appellants assert that BLMerred i n not addressing the de-
watering of nonjurisdictional wetlands that nay be supported by
agricultural return flows. 1d.

In an Answer to the SCR BLMasserts that the range of alternatives
to the proposed pipeline project considered in the environnental review
process was not limted to use of an enlarged pipeline. (BLMAnsver at 4-
5.) Wth respect to the consolidation alternative involving unification of
the three naj or donestic water suppliers in the Gand Valley, BLMindi cates
that even with unification the P ateau Qeek pipeline would be a key part
of any unified systemand it is likely that e Véter coul d obtain only
limted water fromother suppliers to neet future needs. |d. at 6.

Further, BLMpoints out that it |ooked closely at the nanofiltration
al ternative as disclosed in the record. Id. at 6-7.

Regarding indirect effects of the proposal, BLMdi sputes the
assertion that the proposed action woul d be a causative factor in
popul ation gronth generally in the area. Id. at 89. Further, BLMasserts
that it did consider the inpact of costs to ratepayers. 1d. at 11. Wth
respect to estinates of future popul ation growth and water denand, BLM
notes that the projections are supported by docunentation in the record
whi | e appel | ants have failed to present evidence to the contrary. |d. at
11-12. Regarding effect on the endangered southwestern wllow flycat at cher,
BLMnotes that it consulted wth the P/ pursuant to section 7 of the ESA
16 US C ' 1536 (1994), and obtai ned a BO determning the project "nay
af fect but is not likely to adversely affect the southwestern w |l ow
flycatcher.” 1d. at 12-13. Fnally, in response to appellants' assertion
of failure to consider de-watering of wetlands, BLMcontends that NEPA does
not require analysis of entirely specul ative future inpacts. Id. at 13.
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Intervenor e Witer has also filed an Answer. Wth respect to the
alternative of consolidation of the regional water authorities, We Véter
explains that thisis not a viable alternative in that each has devel oped a
source of supply for its custoners which it expects to utilize fully over
tine. (Answer at 6.) Further, it notes that consolidation has been
studi ed by an i ndependent engi neering firmwhich found that the A ateau
QG eek pipeline would be the key to a unified systemand, thus, the pipeline
woul d still need to be enlarged. 1d. Regarding the viability of a
nanofiltration systemalternative, e VWter notes that the systemused by
the Qifton Vater Dstrict and urged by appel lants varies in certain
critical respects fromthe facilities operated by e Vter. |ntervenor
contends that its treatnent plant is |ocated substantially farther fromthe
ol orado Rver (1.5 mles as opposed to adjacent), the plant has a very
limted capacity to treat (ol orado R ver water, |arge-scal e nanofiltration
treatnent woul d require substantial punpi ng expendi tures, and the expense
of necessary brine disposal would be far greater as a result of the
location of the e Vdter treatnent plant. 1d. at 89. Intervenor asserts
these factors cause this alternative to be inpractical. 1d. at 9.

It is well established that the adequacy of an BS under section
102(2) (Q of NEPA nust be judged by whether it constituted a "detail ed
statenent,” which took a "hard | ook" at all of the potential significant
envi ronnent al  consequences of the proposed action and reasonabl e
alternatives thereto, considering all relevant natters of environnental
concern. 42 US C ' 4332(2)(Q (1994); Keppe v. Serra Qub, 427 US
390, 410 n.21 (1976); see 40 CF. R ' 1502.1; Dubois v. US Departnent of
Agriculture, 102 F. 3d 1273, 1285-86 (1st dr. 1996), cert. denied, 117
S Q. 2510 (1997); Slvav. Lynn, 482 F.2d 1282, 1284-85 (1st dr. 1973);
ol orado Environnental Goalition, 142 I1BLA 49, 52 (1997); The Serra d ub,
104 1 BLA 76, 83 (1988).

In general, an BS nust fulfill the prinmary mssion of section
102(2) (Q of NEPA which is to ensure that BLM in exercising the
substantive discretion afforded it to approve issuance of a right-of -way
grant pursuant to Title Vof FLPWA is fully inforned regarding the
envi ronnent al consequences of such action. 40 CF. R '' 1500.1(b) and (c);
Dubois v. US Departnent of Agriculture, 102 F. 3d at 1285-86; Natural
Resour ces Defense Gouncil, Inc. v. Hodel, 819 F.2d 927, 929 (9th dr.
1987). In deciding whether an B S pronotes i nforned deci si onmaking, it is
wel | settled that a "rule of reason” wll be enpl oyed. As the court stated
in Qunty of Suffolk v. Secretary of Interior, 562 F. 2d 1368, 1375 (2d dr.
1977), cert. denied, 434 US 1064 (1978):

[AAn BS need not be exhaustive to the point of discussing all
possi bl e details bearing on the proposed action but wll be
uphel d as adequate if it has been conpiled in good faith and
sets forth sufficient infornation to enabl e the deci si onnaker
to consider fully the environnental factors involved and to
nake a reasoned deci sion after bal ancing the risks of harmto
the envi ronnent agai nst the benefits to be derived fromthe
proposed action, as well as to nake a reasoned choi ce between
alternati ves.
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The critical question is whether the HS contains a "reasonabl y t horough
di scussi on of the significant aspects of the probabl e environnent al
consequences” of the proposed action and alternatives thereto. Sate of
Galifornia v. Bock, 690 F.2d 753, 761 (9th dr. 1982) (quoting Trout
Lhlimted v. Mrton, 509 F.2d 1276, 1283 (9th dr. 1974)); see ientists'
Institute for Public Information v. Atomc Energy Conmission, 481 F. 2d
1079, 1092 (D C dr. 1973).

[1] Relevant Gouncil on Environnental Quality regul ati ons provide
that Federal agencies shall, to the fullest extent possible, "[u]se the
NEPA process to identify and assess the reasonabl e alternatives to proposed
actions that wll avoid or mninze adverse effects of these actions upon
the quality of the hunan environnent.” 40 CF. R ' 1500.2(e). Agencies
shal | "[r]igorously explore and objectively eval uate all reasonabl e
alternatives, and for alternatives which were elimnated fromdetail ed
study, briefly discuss the reasons for their having been elimnated.” 40
CFR " 1502.14(a). Such alternatives shoul d i ncl ude reasonabl e
alternatives to a proposed action which w il acconplish the intended
purpose, are technically and economcal |y feasible, and yet have a | esser
inmpact. 40 CF.R ' 1500.2(e); Headwaters, Inc. v. BLM 914 F. 2d 1174,
1180-81 (9th dr. 1990); dty of Aurora v. Hint, 749 F. 2d 1457, 1466- 67
(10th dr. 1984); Defenders of Widlife, 152 IBLA 1, 9 (2000); Howard B
Keck, Jr., 124 IBLA 44, 53 (1992), aff'd, Keck v. Hastey, dv. No.

2! 1670/ VBS PAN (ED Gl. Gt. 4, 1993). A"rule of reason” approach
applies to both the range of alternatives and the extent to whi ch each
alternative nust be addressed. Southern Wah WIderness Alliance, 152 |IBLA
217, 223-24 (2000); see Natural Resources Defense Gouncil, Inc. v. Mrton,
458 F.2d 827, 834 (DC dr. 1972); Alen D Mller, 132 IBLA 270, 274
(1995).

Wth respect to the range of alternatives anal yzed, the record
di scl oses that BLMconsidered the alternative of consolidating the three
| argest donestic water providers inthe Gand Valley. (Draft HSat D9 to
D10; Hna HSat B129 to B130.) Sgnificant factors inrejecting this
alternative include the fact that the |largest amount of excess high quality
water held by other suppliers is about 4,000 acre-feet, a small portion of
the projected need of 28,589 acre-feet by 2045. (Draft BS at D9,
Aternatives Technical Menorandum dated June 10, 1997, at 6-2 to 6-3.)
Further, BLMnoted that water fromthe other two provi ders woul d not
necessarily be available in the future: "Qher providers plan to fully
utilize their own supplies over tine [in order to neet future growth in
their areas]. It islikely that We Véter could obtain only very limted
supplies (if any) fromthese other entities during a peak demand event."
(Fna BHSat B130.) Thus, BLMconcl uded that "none of these additi onal
wat er supplies can be guaranteed to neet [Ute Witer's] future denands."
(Letter to the Environnental Protection Agency (BPA) from Area Manager,
dated May 15, 1998, at 2; see Letter to e Witer fromQdifton Witer, dated
July 18, 1995 ("[Aifton VWter] could be putting a denand on Ue [Vdter' s]
system[in the future]").) Further, as BLMnotes: "[Even wth
unification, the Pateau Geek PFipeline and the e Vter Treatnent H ant
woul d be the cornerstone of any unified system” (Fna BHSat B129 to B
130.) Additionally, BLMnoted that repl acenent of the H ateau O eek
pipeline is required regard ess of whether consolidation is inplenented.
(DOraft BS at D 10.)
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Thus, it is clear fromthe record that the consolidation alternative
woul d not acconpl i sh the intended purpose of the proposed action, which is
to satisfy the need for a reliable supply of sufficient drinking water,
both nowand in the future. In light of the record, appellants have not
shown that BLMinproperly excluded this alternative fromdetail ed anal ysis.

Hward B. Keck, Jr., 124 |BLA at 53-54.

The alternative of satisfying the need for a reliable supply of high
qual ity drinking water, which neets current and future denand, by neans of
obtai ning water fromthe (olorado Rver and purifying it, using either a
reverse osnosis or nanofiltration systemin conjunction wth Ue Wter's
conventional water treatnent facility, was al so considered by BLM (Draft
BSa D3toD8 FHna HSat 7-8, B124 to B 127, B 145.) It rejected
this alternative prinarily because of the prohibitive cost in both cases,
noting that the costs of inplenenting a reverse osnosis and a
nanofiltration systemwould be simlar. 4 (Daft HSat D7 to D8; FHna
BSat 4 7-8 B124 to B 126; Letter to GORA fromArea Manager, dated My
15, 1998, at 1-2; see Ue Vdter Answer at 13 ("[T]he * * * conponents of
both RO[reverse osnosis] and nanofiltration [systens] are very sinmlar.
So, too, are the capital costs of both systens.").)

Soecifically, BLMdetermned that the $41.7 mllion cost of
constructing and operating a new Gl orado R ver punp station and rel ated
facilities, which would be required in order to generate enough water to
neet current and future denand (whether that dermand was net by treated
river water alone or treated river water together wth nountai n water
provi ded by a new 24-i nch-di aneter pipeline), woul d substantially exceed
Ue Véter's $35 mllion financial capability threshold and the expected
$34.3 mllion cost of the proposed action, wthout even considering the
cost of the newtreatnent facility itself. (Draft HSat 2-3, 2-5to 2-6,

4/ The record al so discloses the nanofiltration alternative woul d not
satisfy the water quality standards for total dissolved solids and hardness
attained by e Witer's existing nountai n water supply and, thus, woul d not
satisfy its custoners' current preference concerning taste and odor. (RD
at 3; Hnal HSat 7-8 B124 to B 125, B 128, B 151 to B 152; Draft BHS at
D7toD8, PWat 2-3; Wter Resources Sudy Technical Menorandumat 6-23,
6-26; Attachnent Bat 1 ("(olorado R ver source of supply * * * triggers
custoner conplaints").) Appellants assert, in response, that a study
conducted by Aifton Wter reveal ed that its custoners do not findits
nanofiltration-treated water "objectionable.” (SR at 11.) This, however,
does not undernmine BLMs concl usion that nountain water is preferred by Ue
Witer's custoners over treated river water.

Appel | ants have al so not chal | enged BLM's concl usi on that the
nanofiltration alternative poses a greater threat to Federally-listed
endangered fish and their critical habitat in the 15-mle stretch of the
Ml orado R ver, which runs west fromPalisade to Gand Junction, than the
proposed action, given the need to draw nore water fromthe river and its
tributaries and to build a new punp station on the river. (Fnal BSat 7-
8, B-124 to B-126; see Ue Vdter Answer at 12-13, 15-16.)
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D7toD8 Hnal BHSat 8 B127, D1 to D2 Letter to GRA fromA ea
Manager, dated May 15, 1998, at 1-2.) As BLMstated:

Wii | e nenbrane treatnent [using either a reverse osnosis or a
nanof il tration process] can be used to enhance conventi onal
treatnent to neet higher water qual ity objectives, constructing
a nenbrane treatnent facility woul d require additional
investnent in [an] already cost-prohibitive * * * alternative[]
that require[s] a punp station to replace or suppl enent the
delivery of water fromthe existing H ateau G eek pipeline.

(Fna BHSat 8.)

Appel lants argue that BLMerred in its assessnent of the cost of a
nanofiltration system inflating that cost. 5 (SRat 6.) They challenge
BLMs failure to consider the actual cost of the nanofiltration system
already in use in the neighboring difton Vter O strict, which, although
it operates at |ess capacity than woul d the nanofiltration system proposed
for We Véter (2.4 versus 13 M), is the "obvious choice for cost
conparison,” since "[e]nvironnental and econom c conditions, such as source
water [and] energy[] and building costs, vary fromregion to region, naking
conparisons wWth water treatnent facilities in other parts of the country
problematic.” 1d. at 7-9.

Appel lants estimate that, since a new e Vter 13 M nanofiltration
systemwoul d have to have 5.4 tines the capacity of the difton Véter
system the cost to Ue Véter to build such a systemwould be 5.4 tines the
difton Wter cost of $34m|II|on or $18.36 mllion. 6/ (SRat 7-8.)
They note that this is "substantially less" than the $41.7 nmllion cost

5/ Appellants al so argue that constructing a nanofiltration systemw!| be
necessary, in any event, in order to satisfy a water quality standard of 40
parts per billion (ppb) for total trihal onethane (TTHV), a known

car ci nogen, whi ch has been proposed by the BEPA (SR at 10.) They note
that e Witer currently provides water having 56 ppb of TTHV} and thus
woul d not neet the proposed EPA standard. 1d. UWe Vdter does not
chal | enge Appel | ants' report of its current TTHVIl evel, but notes that the
BPA proposal is actually to | ower the TTHM st andar d to 80 ppb, well above
its current level. (We Witer Answer at 15 (citing Affidavit of T.R
Qunpton, Superintendent of Supply and Treatnent, Ue Vdter, dated Aug. 4,
1998 (Ex. Dattached to Ute Witer Answer) at 2).) Thisis, in fact,
confirned by copies of sel ected pages froman EPA Federal Regi ster
publication (Attachnent 1 to Qunpton Affidavit). See 62 Fed. Reg. 59390,
59393, 59465 (Nov. 3, 1997).

6/ The 13 MDsystemaIternatlve requires that e Vdter obtain water not
onIy fromthe river, but al so froma new 24-i nch-di aneter H ateau O eek

pi peline. (H nal BS at 7-8, B124 to B127.) Wre UWe Witer to obtain
all of the water needed to neet current and future denand fromthe river,
BLMstated that a 20 MD systemwas necessary. |d. The capital cost of
such a systemwas estinated to be nearly $20 nmilTion. See Fnal BSat B
127.
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estinmated by BBMfor a Ue Witer nanofiltrati on systemand "far |ess" than
the $34.3 mllion cost of the proposed repl acenent pipeline. (SRat 8.)
They al so assert that the nanofiltration systemcoul d be scal ed back (from
13 to 7.5 M), thus reducing the start-up cost further. Id. at 9.

Appel lants' anal ysis fails to recogni ze that BLMs $41.7 mllion
estimated cost for a new nanofiltration alternative actually represents
costs associated with the punping station whi ch would be required in the
event this alternative were utilized. (Draft HSat D8, Fnal HS at 8,
B-127, D1to D2, Letter to QRA fromArea Manager, dated My 15, 1998, at
1-2.) It does not include the cost of the nanofiltration systemitself.
Thus, using appel lants' cost estimate, the total cost of constructing a
nanofiltration systemand punpi ng the water fromthe Golorado Rver to the
plant woul d actually be $60.6 mllion, substantially in excess of Ue
Witer's $35 million financial capability threshold and the expected $34.3
mllion cost of the proposed action. (Ue Witer Answer at 11-12.) Thus,
the record establishes that the total cost renders the nanofiltration
alternative economically infeasible. (Fnal BSat B 129, Ue VWter Answer
at 12.)

Appel lants fail toinclude, intheir estimate of the cost of a new
nanofiltration system the cost of a new punp station to punp water from
the river. In analyzing this alternative, BLMconcl uded that the existing
punp station which is designed for energency use, not continuous punpi ng,
has a capacity of 10 M, which is insufficient to neet the projected
future peak-day denand of 40 MDD See Draft BHS at 1-13; PW at 2-3;
Letter to QCRA fromArea Manager, dated May 15, 1998, at 2; Ue Vdter
Answer at 8-10, 14, and Ex. D, Gunpton Affidavit at 1. Peak-day denand
had al ready exceeded the 10 MDD capacity of the existing punp station each
of 3 years from1994 to 1996, and average-day denand was itself expected to
top the 10 MD nark sonetine between the years 2005 and 2015. 7/ (Draft
BSat 1-3, 1-13.) In addition, the existing punp station would still be
insufficient to neet the projected future peak-day denand of 40 MI) even
were the existing 24-inch-di aneter pipeline to be replaced wth the sane
di aneter pipeline, thus providing an additional 10 M, or a conbi ned
capacity of 20 MDD (Ue Vdter Answer at 9-10; Draft BS at 1-3, 1-13.)
Further, BLMprojected that dermand woul d exceed the 20 M@ capacity by the
year 2035, in the case of average-day denand, and even earlier in the case
of peak-day demand (between the years 2015 and 2025). (Draft HS at 1-13.)

Thus, the evidence supports the need for a new | arger capacity punp
station, in order to satisfy future denmand.

The estinmated cost of a new punp station, which woul d need to be
constructed in a newlocation, was found by BLMto be $11 mllion. See
Letter to QCRA fromArea Manager, dated May 15, 1998, at 2; Ue Vdter

7/ BLMreported that peak-day denand had "exceeded 12 ngd" each of the
summers from 1994 through 1996 and Ue Vdter now inforns us that peak-day
denand had even reached 14.9 MDon July 28, 1998. (Draft BSat 1-3; Ue
Vdter Answer at 14 (citing Qunpton Affidavit at 2).)
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Answer at 10. Next, BLMnoted that a 1.5-mle | ong di scharge pipeline, to
carry water fromthe new punp station to e VWter's water treatnent plant,
woul d al so be needed, at an estinated cost of $6.8 mllion. See Letter to
QRA from Area Manager, dated My 15, 1998, at 2 ("about 2 mles"); Ue
Vter Answer at 8, 10-11; Qunpton Affidavit at 1. It also noted that a
new el ectrical substation and related distribution systemwoul d have to be
constructed, since the current substation and distribution systemis not
equi pped to provide sufficient electrical power to a new punp stati on.
(Letter to QRA fromArea Manager, dated My 15, 1998, at 2; Ue Vdter
Answer at 10 (citing Letter to Vst Véter Engi neering fromPublic Service
Gonpany of (ol orado, dated Dec. 23, 1994 (Ex. E attached to Ue Vdter
Answer)).) It estimated this cost at $3.5 mllion. See We Witer Answer
at 10 (citing Ex. E attached to Ue Vdter Answer).

Fnally, BLMnoted that the nanofiltration alternative woul d al so
entail additional costs for operating and nai ntai ning the new punp station,
electrical substation, and discharge pipeline over their useful life. The
present val ue of these costs anortized over 50 years amounted to $18.6
mllion. See Letter to QRA fromArea Manager, dated May 15, 1998, at 2;
Ue Witer Answer at 11 (citing Letter to Vst Véter Engineering fromPublic
Servi ce Gonpany of (ol orado, dated Dec. 23, 1994 (Ex. E attached to Ue
Vdter Answer)). In addition, BLMestinated a 50-year anortized cost of
$1.8 mllion for the added costs of operating and nai ntai ning the
nonnanofi ltration facilities in the existing water treatnent plant. 8 See
Ue Vdter Answer at 11.

The i ssue before us on appeal is whether BLMhas expl ored the
reasonabl e alternatives to the proposed action which wll acconplish the
i nt ended purpose, which are both technically and economcal |y feasible, and
which wll have a | esser inpact. The analysis of the nanofiltration
alternative in the record establishes that this alternati ve was not
economcal |y feasible. Accordingly, we find appel | ants have not shown
error inthe range of alternatives anal yzed by BLMin the B S

Appel lants al so contend that BLMfailed, inits HS to adequately
address the indirect inpacts of the proposed action on prine and uni que
farmhand, open space, and air and water quality in the Gand Valley from
resi dential / coomerci al devel opnent, or "urban spraw ,” which woul d |ikely
be spawned by construction/operation of the repl acenent pipeline and the
resulting "quadrupling of [ULe Véter's] donestic water supply delivery”

8/ In addition to the costs of the newfacilities required under the
nanofiltration alternative, e Water woul d i ncur the cost of activating
conditional water rights, in order to be able to extract additional water
fromthe river, and of providing for the disposal of concentrated salts
(brine) generated by the treatnent of river water, all of which nakes this
alternative nore economcally infeasible. (Fnal BSat 7-8, B 124 to B
127, B-129; Letter to QRA fromArea Manager, dated My 15, 1998, at 1; Ue
Vdter Answer at 9, 12.) Appellants have provi ded no evi dence to the
contrary.
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capability. 9/ (SCRat 16.) They state that the i nmedi ate consequence
"coul d* be the loss of "up to 100 square mles" of farnhand in the vall ey,
noting that 40 percent of the Gounty's farnhand has al ready been "lost to
urban spraw " during the last 30 years, which coincides wth Ue Witer's
existence. 1d. at 15, 16. They also note that, in addition to the

i ncreased cost to taxpayers for roads and other infrastructure, there will
be "environnental degradation, school overcrowdi ng, increased crine, and
other social nalaise " all of which BLMfailed to address inits water
pipeline HS 10/ 1d. at 18.

It is clear that BLMdeci ded not to consider the potential
environnental inpacts of residential/commercial devel opnent in the Gand
Valley at thetine it prepared the HS at issue here, because "[o]veral l
popul ation growth and its related effects in the Gand Vall ey are exanpl es
of inpacts that are not considered to be caused by the proposed action,"
and thus cannot be considered "indirect" effects thereof. (Fnal HS at
11, see id. at B-130 to B-131, B-146.) V¢ are not persuaded that BLMwas
required to do so.

9/ Appellants al so assert, inthis regard, that BLMfailed to consi der
"cumul ative" inpacts. (SRat 12.) Qumulative inpacts are defined as the
i npacts of a proposed action in conjunction with "other past, present, and
reasonabl y foreseeabl e future actions.” 40 CF R ' 1508.7. Wiile

devel opnent is a "reasonably foreseeabl " future action, appellants have
not shown that it wll, together wth construction and operation of the

pi pel i ne, have any cumul ative inpact on the environnent which BLMfailed to
adequately consider, inviolation of 40 CF R ' 1508.25. See Southern
Uah Wlderness Alliance, 127 I BLA 282, 285-90 (1993); (ol orado
Environnental Goalition, 108 1 BLA 10, 16-18 (1989). It nust be renenbered
that BLMis not, by virtue of the cumil ative inpact anal ysis nandate of 40
CFR ' 1508.25, required to consider all of the inpacts of devel opnent,
but sinply to assess the inpacts of issuing the right-of-way grant "when
added to" those of devel opnent. 40 CF R ' 1508.7; see Landnark Vést! v.
US Postal Service, 840 F. Supp. 994, 1010-11 (SD NY. 1993), aff'd, 41
F.3d 1500 (2d dr. 1994); Defenders of Widlife, 152 IBLAat 8 Inthis
respect, appellants have failed to show error.

10/ Appellants al so argue that BLMfailed to properly consider, inits
BHS the increased cost to e Wter's existing custoners who will have to
pay the higher rates needed to fund the proposed repl acenent pipeline.
(S(Rat 17.) They assert that the statenents in the BHS are "extrenel y
vague and noncormttal." 1d. Appellants have not shown this di scussion
whi ch sets forth the range of potential increases in rates and/or tap fees,
whi ch have yet to be finally determned by e Véter, is inadequate.

(Draft BSat 3-21, 4-27to0 4-30; Fnal HS at B 146 to B 147,

Soci oeconomi ¢ Techni cal Menorandum dated Apr. 28, 1997, at 27-28; Ue
Vter Answer at 18-19; BLMAnswer at 11.) In this regard, BLMnotes that
the nost likely scenario is an equal allocation of the financial burden
between rates and tap fees, which, at nost, would translate into a $2 to $3
increase in the nonthly rate (over the existing $19/nonth) for an average
hone and a $1,500/unit increase in the tap fee (over the existing
$3,200/unit) for a newsingle famly hone. (Draft BS at 3-21, 4-28 to 4-
29; Soci oeconom ¢ Techni cal Menorandumat 28.)
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[2] Regulation 40 CF.R ' 1508.25 requires BLMto consi der the
"indirect" effects of its proposed action, which are defined as those

whi ch are caused by the action and are later in tine or farther
renoved in distance, but are still reasonably foreseeabl e.

[ They] nay include growth inducing effects and other effects
related to i nduced changes in the pattern of |and use,

popul ati on density or growh rate, and rel ated effects on air
and water and other natural systens, including ecosystens.

40 CF.R " 1508.8(b) (enphasis added); see Serra Qub v. Mrsh, 769 F. 2d
868, 877-78 (1st dr. 1985); Milin v. Sinner, 756 F. Supp. 904, 920-23
(ED NC 1990). Further, indirect effects nust be consi dered even where
they woul d be the consequence of non-Federal action that woul d take pl ace
solely on private property. Serra Qub v. Hodel, 544 F 2d 1036, 1037- 38,
1043-44 (9th dr. 1976); dty of Davis v. Glenan, 521 F. 2d 661, 677 (Sth
dr. 1975); Janes Shaw 130 IBLA 105, 113-14 (1994). |In order to concl ude
that a particular indirect effect is "cause[d]" by a proposed acti on,
wthin the neaning of 40 CF. R ' 1508.8(b), it nust be shown that there is
a "reasonably cl ose causal relationship" between the Federal action and the
effects at issue, and where the "causal chain” is unduly | engthened, NEPA
does not apply. Defenders of Wildlife, 152 IBLA at 7; Janes Shaw 130 | BLA
at 114, citing Metropolitan Edison G. v. Peopl e Agai nst Nucl ear Ener gy,
460 U S 766, 774-75 (1983).

It does not appear that growth and devel opnent in the Gand Vall ey or
Mesa Qounty w Il be "caused" by the proposed A ateau Qeek pipeline, wthin
the neaning of 40 CF. R ' 1508. 8(b), since the record di scl oses that
devel opnent wi Il general |y occur regardl ess of whet her BLM approves the
right-of-way and the pipeline is constructed. Thus, BLManal ysi s i ndi cat ed
that the predomnant inpact of the no action alternative which woul d resul t
inatap noratoriumby about the year 2018 woul d be a "redistribution of
future growth to other parts of Mesa Gounty.” (Draft BS at 4-31.) Hence,
BLM concl uded t hat :

As docunented in the [Draft] BS the No Action Alternative
does not actually limt future population gronth. Uhder the No
Action Alternative, forecasts suggest that devel opnent patterns
woul d be redirected to those areas in Mesa Gounty, such as

P ateau Vall ey, DeBeque, and Witewater that may not have the
requi site school s, transportation systens, or infrastructure to
ef fectively nanage these shifts in devel opnent patterns. The
shift in devel opnent patterns is the cause of the unmtigabl e
soci oeconom ¢ i npacts associated wth the No Action
Aternative. Hence, the No Action Alternative woul d sinply
redirect growh patterns, but woul d not stop overall in-
mgration and popul ation growth in the study area.

(Fna HSat 12.)

Appel | ants have not shown that the devel opnent they foresee wll not
occur unless BLMgrants the right-of-way and the pipeline is built,
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and thus fail to denonstrate the necessary causal |ink. Appellants seek to
establish a link based on BLMs recognition that the no action alternative
may result in shifting patterns of popul ation growth to other areas of Mesa
Qounty.  However, while the absence of a suitable water supply provided by
Ue Witer may |imt future devel opnent in a particular area, we find no

evi dence to support the conclusion that the presence of such a supply wll
necessarily cause devel opment to occur in agiven area. There is sinply no
evi dence that e Witer's enhanced water delivery ability, by virtue of
construction of a new 48-inch-di aneter pipeline under the proposed action
alternative, wll be the deciding factor in pronoting devel opnent, any nore
so than the multitude of other factors necessary for devel opnent, including
the rest of the infrastructure (electrical and other utilities,

roads/ hi ghways, fire/police and other comnmunity services, etc.), favorabl e
zoning regulation, and "quality of life factors.” (Ue Wter Answer at 18;
see SCRat 14.)

V¢ also note that there are potential sources of water other than Ue
Wter, including existing irrigation ditches. (Draft HSat 3-6, 4-31, D
8; Gound Wter Resources Technical Menorandum dated May 5, 1997, at 6-7.)

Thus, devel opnent nmay occur in a particular area, even if Ue Vter wll
not provide the necessary water. (Soci oeconomc Techni cal Menorandum at
30-31; Ue Vdter Answer at 18 (citing Affidavit of Larry dever, General
Manager, Ue Wter, dated Aug. 4, 1998 (Ex. F attached to Ue Véter Answer)
at 1).)

The facts that construction/operation of the P ateau G eek pipeline
at issue here has not been shown to stimulate, induce, or otherw se cause
popul ati on growth in the Gand Valley, wthin the neaning of 40 CF.R '
1508.8(b), and that the two are not connected in the sense that growh
cannot or wll not proceed wthout construction/operation of the pipeline,
wthin the neaning of 40 CF. R ' 1508.25(a)(1), distinguish this case from
other cases in which a close link between the proposed action and the
resulting effects has been established and, hence, anal ysis of indirect
effects has been required. See Serra Qub v. Marsh, 769 F.2d at 872, 878-
79 (buil di ng causeway and road to undevel oped island and erecting rel ated
port facilities wll likely stinulate industrial devel opnent on island);
Port of Astoria, Oegon v. Hodel, 595 F. 2d 467, 473, 477 (9th Qdr. 1979)
(contract to supply electricity, by neans of newtransmssion line, to
al l ow construction of al um num processi ng pl ant dependent on the power
source); Serra Qub v. Hodel, supra (simlar); dty of Davis v. (ol enan,
521 F.2d at 674-77 (building highway interchange is an "essential catal yst”
of planned nearby industrial devel oprent); Millin v. Sinner, supra
(building inproved bridge to island wll likely spur residentia and
commer ci al devel opnent on i sl and).

V&, therefore, conclude that BLMdid not, by failing to consider the
environnental inpacts of residential/commercial devel opnent in the Gand
Valley inits BS inproperly limt the scope of its environnental
analysis, inviolation of 40 CF.R ' 1508.25. BLMwas not required by 40
CFR " 1508.25 to consider such inpacts as the "indirect" effects of
construction/operation of the pipeline. Janes Shaw 130 IBLA at 114-15.
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Appel lants al so contend that BLM inits HS failed to consider
providing protection for the habitat of the southwestern w |l ow flycat cher
along Pateau Geek. (SCRat 19.) Wth respect to inpact on the
sout hwestern w Il ow fl ycatcher, both BLM inits B ol ogi cal Assessnent, and
PV, inits BO(which was incorporated intothe FHnal HS), considered the
i npact of constructing and operating a repl acenent pipeline on the bird and
its habitat. See Bological Assessnent at 2-4 to 2-7, 3-1, 4-5to0 4-7, 5
4; Draft BSat 3-15, 4-21to04-22; Fnal BSat 16; Fnal BS Appendix C
at 1. P/ agreed wth BLMthat such activity mght affect, but was not
likely to adversely affect this species, thus not requiring it to nake a
jeopardy determination pursuant to section 7(a)(2) of the ESA as anended,
16 USC ' 1536(a)(2) (1994), especially given the BLMmtigation
requi renent that construction activities avoid occupi ed habitat during
critical tines of the year. (RDat 1 (adopting Fnal HS at 16); H nal
BSat 12-13, 16; FHnal BS Appendix Cat 1; B ological Assessnent at 5-4,
6-1.) Appellants have provi ded no evidence to contradi ct BLM

Appel lants al so contend that BLMfailed, inits HS to adequately
consi der preventing the de-watering of "non-jurisdictional wetlands,"
currently sustained by agricultural irrigation, which mght occur were
1,000 acre-feet of water to be converted by Ute VWter fromagricultural to
nmuni ci pal use, in order to support its projected year 2045 peak-day denand.

(SCRat 19-20.) The record discloses that BLMbriefly considered this

i npact, concluding that no action was requi red because any adverse i npact
was renote and highly specul ative and perhaps nonexistent. (Draft HS at
4-19to 4-20; FHnal BS at B149 to B 150; Letter to EPA from Area Manager,
Gand Junction Resource Area, ol orado, BLM dated May 15, 1998, at 2; BLM
Answer at 13.) Appellants have provi ded no evidence to dispute BLMs
assessnent .

To the extent that they have not been expressly or inpliedy
addressed in this decision, all other grounds of error asserted by
appel lant are rejected on the ground that they are not supported by the
record or the | aw

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CFR ' 4.1, the notion to
dismss the appeal for failure totinely file the SORis denied, and the
deci si on appeal ed fromis affirned.

C Randall Gant, Jr.
Admini strative Judge

| concur:

WIl A lrwn
Admini strative Judge
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